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consideration by the Internal Revenue Service Ofice of

Appeal s.

Ronald W QOman, pro se.

Robert W Dillard and M chael D. Zima, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: This case is before the Court on a petition

for judicial review of a Notice of Determ nation Concerning
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Col l ection Action(s) Under Section 6320 (Lien) of the Internal
Revenue Code.! The issue for decision is whether respondent nay
proceed with collection, in the formof a filed tax |ien, of
petitioner’s Federal incone tax liabilities for the 1990, 1993,
1994, 2000, and 2001 taxable years.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine this petition
was filed, petitioner resided in Altanonte Springs, Florida.

Petitioner failed to file a Federal incone tax return for
1990. Petitioner filed untinely for the 1993, 1994, 1996, and
1997 taxable years and did not remt paynent of the bal ances due.
Petitioner filed timely for 1999, 2000, and 2001, but again did
not remt sufficient paynent.

The vast majority of petitioner’s tax liabilities arose in
1993 and 1994 when petitioner was president of Public Tel ephone
Cor poration and earned over $100,000 in salary each year. In
1995, Public Tel ephone Corporation was seized by the Federal
Trade Conm ssion and put into receivership. Thereafter,
petitioner held a series of seasonal and odd jobs and relied on

friends and famly for housing, food, and other bare necessities.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) of 1986, as anended.
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Petitioner also struggled with al cohol, drugs, and depression,
for which he entered rehabilitation in the fall of 2003.

As of 2004, petitioner’s outstanding tax liabilities for the
years 1990, 1993, 1994, 1996, 1997, 1999, 2000, and 2001 total ed
$169, 145.97. On February 9, 2004, respondent received from
petitioner a Form 656, O fer in Conprom se, offering to pay
$1, 000 based on doubt as to collectibility. Petitioner also
provi ded a Form 433-A, Collection Information Statenent for Wage
Earners and Sel f- Enpl oyed I ndi viduals, indicating that he was
unenpl oyed, lived with friends, received noney fromhis parents
“fromtine to tinme” and had no assets.

Respondent thereafter evaluated petitioner’s offer,
preparing, inter alia, a “Full Pay Wrksheet” dated February 17,
2004, and incone/ expense and asset/equity tables dated July 16,
2004. The worksheet indicated that petitioner’s total ability to
pay was zero and stated that “Initial Analysis indicates a Low
| ncone Taxpayer that can’t pay with assets at this tine”. The
i ncone/ expense table reflected that petitioner had nonthly incone
and al | owed expenses of $653 and $1, 012, respectively, for a $359
nmont hl y negative cashflow, and that “the anount that could be
paid” was zero. The asset/equity table showed that petitioner
had a “total m nimum val ue” of zero.

Nevert hel ess, respondent rejected petitioner’s $1,000 offer-

i n-conprom se because petitioner had “an egregi ous history of
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past non-conpliance”, and respondent’s “analysis of * * *
[petitioner’s] current finances reveals that it will be highly
unlikely * * * [petitioner] wll be able to remain in conpliance
during the offer terms.” Therefore, respondent concluded “it
woul d not be in the best interest of the governnment”. |In the
“REJECTI ON NARRATI VE" prepared in connection with the letter
informng petitioner of the rejection, dated August 10, 2004,
respondent noted that petitioner’s “reasonabl e collection
potential” was zero.

Shortly before rejecting the offer-in-conprom se,
respondent, on July 22, 2004, filed a Notice of Federal Tax Lien
in Sem nole County, Florida, with respect to petitioner’s 1990,
1993, 1994, 1996, 1997, 1999, 2000, and 2001, income tax
[tabilities. Respondent then, on July 23, 2004, issued to
petitioner a corresponding Notice of Federal Tax Lien Filing and
Your Right to a Hearing Under I RC 6320 for the taxable years

1990, 1993, 1994, 2000, and 2001.2 |In response, petitioner

2Taxabl e years 1996, 1997, and 1999, were not covered by
this notice because respondent had previously issued, on Cctober
25, 2000, a Notice of Federal Tax Lien Filing and Your Right to a
Hearing under | RC 6320 for these years and petitioner had not
tinmely requested a hearing in response to that notice.
Respondent had al so previously issued, on January 25, 1999, a
Final Notice of Intent to Levy and Notice of your Right to a
Hearing for taxable years 1993 and 1994, and petitioner had al so
not tinmely requested a hearing in response to that notice.
Because petitioner’s requests for a hearing on the proposed |evy
for 1993 and 1994, and the filed lien as to 1996, 1997, and 1999,
were filed late, petitioner was afforded an equi val ent

(continued. . .)
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submtted a Form 12153, Request for a Collection Due Process
Hearing, which was received by respondent on August 11, 2004.
Petitioner stated his disagreement with the lien as foll ows:

“1"M GO NG THROUGH OFFER AND COMPROM SE AS WE SPEAK” .
Respondent’ s Appeals O fice conducted a collection hearing
by tel ephone with petitioner on Decenber 14, 2004. During that
interview, petitioner continued to press for acceptance of his
of fer-in-conprom se. Thereafter, on January 3, 2005, respondent
i ssued the above-nentioned notice of determ nation for the 1990,
1993, 1994, 2000, and 2001 taxable years, sustaining the filing
of the notice of lien in July of 2004.® An attachnment to the
noti ce addressed the issues raised by the taxpayer and stated, as
relevant here: “The rejection of your offer in conprom se has
been sustai ned by Appeals based on IRM5.8.7.6(5), that due to

your egregious history of non-conpliance it is in the best

2(...continued)
adm ni strative hearing for these collection actions. Equival ent
adm ni strative hearings are not appealable to this Court. See
secs. 6320(b)(2), 6330(b)(2); lnv. Research Associates, Inc. V.
Comm ssioner, 126 T.C 183, 189-191 (2006); O umyv. Comnm Ssioner,
123 T.C. 1, 8-11 (2004), affd. 412 F.3d 819 (7th G r. 2005).

3Respondent had earlier issued to petitioner a Decision
Letter Concerning Equival ent Hearing Under Section 6330 (Levy) of
the Internal Revenue Code sustaining levy action as to taxable
years 1993 and 1994, and a Decision Letter Concerning Equival ent
Hearing Under Section 6320 (Lien) of the Internal Revenue Code
sustaining the filing of a Federal tax lien with respect to
t axabl e years 1996, 1997, and 1999. See supra note 2.
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interest of the governnent not to accept your offer in
conprom se.”
OPI NI ON

Col |l ection Action

A. Ceneral Rul es

| f a taxpayer liable to pay taxes fails to do so after
demand for paynent, the tax liability beconmes a lien in favor of
the United States against all of the taxpayer’s real and personal
property and rights to such property. Sec. 6321. The lien
arises at the tinme the assessnent is made and continues until the
liability is satisfied or beconmes unenforceabl e by reason of
| apse of tinme. Sec. 6322. The Secretary is obliged to notify
t he taxpayer that a notice of a Federal tax lien has been filed
within 5 business days of filing and of the adm nistrative
appeal s available to the taxpayer. Sec. 6320(a). Upon tinely
request a taxpayer is entitled to a hearing before the Internal
Revenue Service O fice of Appeals regarding the propriety of the
filing of the lien. This hearing is conducted in accordance with
the procedural requirenents of section 6330. Sec. 6320(b) and
(c).

The taxpayer is entitled to appeal the determ nation of the
Appeal s O fice, made on or before Cctober 16, 2006, to the Tax

Court or a U S. District Court, depending on the type of tax at
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i ssue. Sec. 6330(d).* Wiere the validity of the underlying tax
l[tability is properly at issue, the Court will review the matter

de novo. Sego v. Conmm ssioner, 114 T.C 604, 610 (2000); Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000). The Court reviews

any other adm nistrative determ nation for an abuse of

di scretion. Seqo v. Conmm ssioner, supra at 610; Goza V.

Conmi ssi oner, supra at 182. An abuse of discretion has occurred

if the “Conm ssioner exercised * * * [his] discretion
arbitrarily, capriciously, or wi thout sound basis in fact or

law.” Wbodral v. Comm ssioner, 112 T.C 19, 23 (1999).

Petitioner does not dispute the existence or anounts of the
underlying tax liabilities. Accordingly, the Court’s standard of
review i s abuse of discretion.

B. Revi ew for Abuse of Discretion

Anmong the issues that may be raised at the Appeals Ofice
and are reviewed for an abuse of discretion are “challenges to
the appropriateness of collection” and “offers of collection
al ternatives” such as an offer-in-conprom se. Sec.
6330(c)(2)(A). The Court does not conduct an independent review
of what woul d be an acceptable offer-in-conprom se; rather it
gi ves due deference to the Conmm ssioner’s discretion. Mirphy v.

Commi ssioner, 125 T.C. 301, 320 (2005); Wodral v. Conm ssioner,

‘Determ nations made after COct. 16, 2006, are appeal able
only to the Tax Court. See Pension Protection Act of 2006, Pub.
L. 109-280, sec. 855, 120 Stat. 1019.
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supra at 23. The Court reviews the Appeals officer’s rejection
of an offer-in-conprom se to deci de whether the rejection was
arbitrary, capricious, or wthout sound basis in fact or |aw

Mur phy v. Commi ssi oner, supra at 320; Wwodral v. Commi ssi oner,

supra at 23.

Section 7122(a) authorizes the Secretary to conprom se any
civil case arising under the internal revenue laws. |n general,
the decision to accept or reject an offer, as well as the terns
and conditions agreed to, are left to the discretion of the
Secretary. Sec. 301.7122-1(c)(1), Proced. & Adm n. Regs.
However, regul ations pronul gated under section 7122 provide that
“No offer to conprom se may be rejected solely on the basis of
t he amount of the offer w thout evaluating that offer under the
provi sions” of the regulations “and the Secretary’s policies and
procedures regarding the conprom se of cases.” Sec. 301.7122-
1(f)(3), Proced. & Adm n. Regs.

The grounds for conprom se of a tax liability are doubt as
to liability, doubt as to collectibility, and pronotion of
effective tax admnistration. Sec. 301.7122-1(b), Proced. &
Adm n. Regs. Petitioner based his offer-in-conprom se on doubt
as to collectibility, which “exists in any case where the
t axpayer’s assets and incone are less than the full anount of the
l[tability.” Sec. 301.7122-1(b)(2), Proced. & Adm n. Regs. In

determ ning the taxpayer’'s ability to pay, the individual facts
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and circunstances of the taxpayer’s case are considered and the

taxpayer is permtted “to retain sufficient funds to pay basic

living expenses.” Sec. 301.7122-1(c)(2), Proced. & Adm n. Regs.
The I nternal Revenue Manual (IRM contains guidelines for

rejection of offers-in-conpromse. IRMsec. 5.8.7.6(5) (Nov. 15,

2004), which respondent relied on in rejecting petitioner’s

of fer, states:

An offer rejection may al so be based on a determ nation
that acceptance of the specific offer at hand is not in
the "best interest of the governnent", per policy
statenment P-5-100. Rejections under this provision
shoul d not be routine and should be fully supported by
the facts outlined in the rejection narrative. Ofers
rejected under this section require the review and
approval of the second | evel manager; that is,
Territory Manager for the field or Departnent Manager
for COC [Centralized Ofers in Conprom se]. Exanples
of situations that may warrant rejection as not being
in the "best interest of the governnent" include:

Recent conpliance satisfies offer processability
criteria, however the taxpayer has an egregious history
of past non-conpliance and our analysis of his current
finances reveals that it will be highly unlikely the
taxpayer wll be able to remain in conpliance during
the offer terns.

Policy statenent P-5-100 (Jan. 30, 1992), on which the | RM
relies, states:

The Service will accept an offer in conprom se when it
is unlikely that the tax liability can be collected in
full and the anpbunt offered reasonably reflects
collection potential. An offer in conpromse is a
legitimate alternative to declaring a case currently
not collectible or to a protracted install nent
agreenent. The goal is to achieve collection of what
is potentially collectible at the earliest possible
tinme and at the | east cost to the Governnent.
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In cases where any offer in conprom se appears to be a
viabl e solution to a tax delinquency, the Service

enpl oyee assigned the case will discuss the conprom se
alternative with the taxpayer and, when necessary,
assist in preparing the required forns. The taxpayer
will be responsible for initiating the first specific
proposal for conprom se.

The success of the offer in conprom se programw || be
assured only if the taxpayers nmake adequate conprom se
proposals consistent with their ability to pay and the
Servi ce makes pronpt and reasonabl e deci sions.
Taxpayers are expected to provide reasonabl e
docunentation to verify their ability to pay. The
ultimate goal is a conprom se which is in the best
interest of both the taxpayer and the Service.
Acceptance of an adequate offer will also result in
creating for the taxpayer an expectation of a fresh
start toward conpliance wwth all future filing and
paynment requirenents. [Enphasis added.]

| RM sec. 5.8.7.6(5) and policy statenent P-5-100, as applied
in this case, appear to be inconsistent regarding the “best
interest of the governnent”. I|IRMsec. 5.8.7.6(5) pertains to
rejecting offers if they are “not in the ‘best interest of the
government’, per policy statenent P-5-100", while policy
statenment P-5-100 describes the dollar amount of offers which are
in the “best interest” of the governnment and encourages such
conprom ses. The “goal” of the offer-in-conprom se program
according to policy statenent P-5-100, is to collect what is
potentially collectible as early as possible, and the “ultimte
goal” is to find a conpromse that is in the “best interest of
both the taxpayer and the Service.” Policy statenent P-5-100

does not nention “egregi ous past non-conpliance”. It instead
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mentions “creating for the taxpayer an expectation of a fresh
start toward future conpliance”.

According to policy statenent P-5-100, it appears the “best
interest of the governnment” is a conpromse that is also in the
best interest of the taxpayer and which collects the potentially
col l ectible anmount, or nore, at the earliest possible tine. In
the instant case, respondent determ ned that petitioner’s
reasonabl e collection potential was zero. Pursuant to policy
statenent P-5-100, it appears that acceptance of petitioner’s
$1,000 offer is in respondent’s best interest as it is also in
petitioner’s best interest and permts respondent to collect nore
t han respondent determ ned was potentially collectible otherw se.
It would also afford petitioner “a fresh start toward future
conpl i ance”.

The I nternal Revenue Manual does contain a provision that
allows for rejection of offers that exceed the reasonable
collection potential. IRMsec. 5.8.7.6.1 (Nov. 15, 2004)
states:

(1) Policy statenment P-5-89 establishes that

offers may be rejected on the basis of public policy if

acceptance mght in any way be detrinental to the

interests of fair tax adm nistration, even though it is

shown concl usively that the anount offered is greater

than could be collected by any other neans, if no

Ef fective Tax Adm nistration (ETA) issues exist.

Note: This section should not be confused with | RM

5.8.11. 2.2 under Effective Tax Adm nistration (ETA)
of fers.
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(2) A decision to reject an offer for public
policy reason(s) should be based on the fact that
public reaction to the acceptance of the offer could be
so negative as to dimnish future voluntary conpliance
by the general public. Decisions to reject offers for
this reason should be rare.

Exanpl e: Bel ow are sone exanples of situations that my
warrant rejection based on a public policy decision.

The taxpayer has openly encouraged others to refuse to
conply with the tax | aws.

Suspicion that the financial benefits of a crimnal
activity are concealed or the crimnal activity is
cont i nui ng.

(3) An offer will not be rejected for public
policy grounds solely because:

(a) I't would generate considerable public
interest, sone of it critical.

(b) A taxpayer was crimnally prosecuted for tax
or non-tax violation.

(4) The rejection narrative should discuss the
specific public policy issues.

(5) Rejections of this type require the approval

of the SB/ SE Conpliance Area Director in the field or

SB/ SE Conpliance Services Field Director for COC.

[ Enphasis omtted.]
Policy statenent P-5-89 does not specifically reference
“egregi ous past non-conpliance”, but appears to provide that in
sone cases it may be a legitimate basis for rejecting an offer
t hat exceeds the reasonable collection potential. However, |RM
sec. 5.8.7.6.1 provides that respondent should di scuss and

docunent the specific public policy issues relevant to the case

in the rejection narrative. Respondent did not reference either
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|RM sec. 5.8.7.6.1 or policy statement P-5-89 in the rejection
narrative. Rather, respondent referenced IRMsec. 5.8.7.6(5) as
the reason for rejecting petitioner’s offer.

O fers-in-conprom se contain default provisions. |RMsec.
5.19.7.3.20.5(1) (Feb. 1, 2004) provides that *Taxpayers mnust
agree to the future conpliance provisions when offers are
accepted. The taxpayer nust tinmely file all tax returns and pay
all taxes due during the conpliance period. The conpliance
period is five years fromthe acceptance date or until the offer
anount is paid in full, whichever is longer.” It further
provides “Failure to adhere to the conpliance terns could result
in the default of the O C and reinstatenent of conprom sed
liabilities.” IRMsec. 5.19.7.3.20.5(4) (Feb. 1, 2004). Form
656 Item 8(n) elaborates by providing that if the taxpayer

fail[s] to neet any of the ternms and conditions of the
offer and the offer defaults, then the IRS may:

-immedi ately file suit to collect the entire unpaid
bal ance of the offer

-immedi ately file suit to collect an anount equal to
the original amobunt of the tax liability as |iquidating
damages, m nus any paynent al ready received under the
terms of this offer

-di sregard the anount of the offer and apply al
anounts al ready paid under the offer against the
original anmpbunt of the tax liability

-file suit or levy to collect the original anmount of
the tax liability, without further notice of any kind.
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Respondent argues that doubt as to future conpliance is a
sufficient reason to reject an offer-in-conprom se. Respondent
contends that although the default provision of an offer-in-
conprom se affords respondent sone protection, it is not enough.

Respondent notes, citing Robinette v. Conmm ssioner, 123 T.C. 85

(2004), revd. 439 F.3d 455 (8th Gr. 2006), that where taxpayers
violate the future conpliance condition, courts have not always
found violations to be nmaterial and do not always all ow
respondent to termnate an offer. The Court is not convinced by
respondent’s specul ative argunent. Courts have found offers-in-
conprom se materially breached and have all owed term nation of
the offer in appropriate cases where taxpayers fail to make
paynents agreed to in the offer-in-conpromse, fail to pay off

t he anbunt conprom sed, or fail to pay taxes owed during the 5-
year period after the offer has been accepted. E. g., United

States v. Feinberqg, 372 F.2d 352, 357-358 (3d Cir. 1965); United

States v. Lane, 303 F.2d 1, 4 (5th Gr. 1962); Roberts v. United

States, 225 F. Supp. 2d 1138, 1148 (E.D. Mb. 2001); United States

v. Wlson, 182 F. Supp. 567, 571 (D.N.J. 1960).

1. Concl usion

Taking into account the inconsistency of IRMsec. 5.8.7.6(5)
and policy statenent P-5-100, the “best interest of the
government” reasoni ng behind respondent’s rejection of

petitioner’s offer is unclear. Absent clarification, the Court
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cannot concl ude whether it was an abuse of discretion for
respondent to proceed with collection for the reasons and on the
authority set forth in the determnation letter. The Court wll
remand the case to respondent’s Appeals O fice for further
consideration and clarification.

To reflect the foregoing,

An appropriate order wll

be issued.



